
ContractofIndemnity

ContractofIndemnityisatypeofcontingentcontract.Theterm 'indemnity'simplymeans

'makesomebodysafe'or'payingsomebodyback'.Acontractbywhichonepartypromisesto

savetheotherfrom losscausedtohim bytheconductofpromisorhimself,orbytheconductof

anyotherperson,iscalledacontractofindemnity.

Thus,indemnityisanacttocompensateorprotectsomebodyagainstloss,ortomakegoodthe

losssuffered.

Itisprotectionagainstlossespeciallyintheform ofpromisetopayorpaymentforlossof

money.Thecontingencyuponwhichthewholecontractofindemnitydependsistheeventof

sufferinglossbytheotherparty.

Thepartywhogivesindemnity,i.e.,whopromisestocompensateforortomakegoodtheloss,

iscalled"indemnifier".Andthepartyforwhoseprotectionorsafetytheindemnityisgiven,i.e.,

thepartywhoselossismadegood,iscalledindemnifiedorindemnityholder.

Thusthepromisorisknownasindemnifierandthepromiseeisknownasindemnityholderor

indemnified.

Example:Pwenttothecinemahalltowatchamovieandkepthisscooteratvehiclestand.

Whentheshowwasover,Pcameoutandfoundthathehadlostthetokengivenbythegate

keeperofthestand.ThegatekeeperrefusedtoreleaseP'sscooterwithoutreceivingthetoken

back.PcontractedwithR,thecontractorofthestand,toindemnifyRagainstanylosswhichR

willsufferincaseanyotherpersonalclaim thatscooterinfuture.

Thiscontractisacontractofindemnityhere.PistheindemnifierandRistheindemnityholder

orindemnified.

Thedefinitioncoversindemnityforlosscausedbyhumanagencyonly.Itdoesnotdealwith

thoseclassesofcaseswheretheindemnityarisesfrom losscausedbyeventsoraccidents

whichdonotormaynotdependupontheconductofindemnifieroranyotherperson.

DefinitioninSection124:TheEnglishdefinitionofIndemnityiswideenoughtoincludea

promiseofindemnityagainstlossarisingfrom anyfrom anycausewhatcontractofinsurance,

otherthanlifeassurance,isacontractofIndemnity.Butthedefinitionof"indemnity"inSection

124oftheIndianContractActissomewhatnarrower.Itislikethis:

Section124:Acontractbywhichonepartypromisestosavetheotherfrom losscausedto

him bytheconductofpromisorhimself,orbytheconductofanyotherperson,iscalleda"

contractofindemnity".Thepersonwhopromisestomakethegoodthelossiscalledthe

indemnifier(promisor)andthepersonwhoselossistobemadegoodiscalledtheindemnified

orindemnityholder(promisee).



Examples:

(1)AcontractstoindemnityBagainsttheconsequencesofanyproceedingswhichCmaytake

againstBinrespectofacertainsum ofRs.200.Thisisacontractofindemnity.

(2)AandBgointoashop.Bsaystotheshopkeeper"Lethim (A)havethegoods.Iwillseeyou

paid".Thecontractisoneofindemnity.

Definitionisnotexhaustive:-Thedefinitionof'contractofindemnity'asgivenintheIndian

ContractActisnotexhaustive.Itincludes:

(a)expresspromisestoindemnity,and(b)caseswherethelossiscausedbytheconductofthe

promisorhimselforbytheconductofanyotherperson.Itdoesnotinclude-(a)implied

promisestoindemnity,and(b)caseswherelossarisesfrom accidentsandeventsnot

dependingontheconductofthepromisororanyotherperson.

Thedefinitionexcludesfrom itspurviewcasesoflossarisingfrom accidentslikefireorperilsof

thesea.Lossmustbecausedbysomehumanagency.Contractsofinsuranceagainst

accidentallossarecoveredoncontingentcontracts(Section31-36).

RightsOfIndemnityHolderWhenSued(Section125):

Section125dealswiththerightsofIndemnityholder(i.e,indemnified)whensued.Section125

laysdowntheextentofliability.Theindemnityholder,actingwithinthescopeofhisauthorityis

entitledtorecoverfrom thepromisor(i.e,indemnifier).

(1)Alldamageswhichmaybecompelledtopayinanysuitinrespectofanymattertowhichthe

promisetoindemnityapplies.

(2)Allcostswhichhemaybecompelledtopayinbringingordefendingsuchsuits.Butthe

indemnifiedshouldhaveactedasanyprudentmanwouldactundersimilarcircumstancesin

hisowncase,orwiththeauthorityoftheindemnifier,and

(3)Allsumswhichhemayhavepaidunderthetermsofanycompromiseofanysuchsuit.The

compromiseshouldnotbecontrarytotheordersoftheindemnifierandshouldbeprudentor

authorisedbytheindemnifier.

ContractOfIndemnity(Section124):

LeadingCases:

(1)GoulsonDiscountCoLtdVsClark(1967):AandBgointoashop.Bsaystothe

shopkeeper"Lethim (A)havethegoods,Iwillseeyoupaid".ThecontractisoneofIndemnity.

(2)GajananMoreshwarVsMoreshwarMadan(1942)AIR,Bom 302:Thescopeof

Section124isnarrowerthantheconceptof"indemnity"underEnglishLaw.Asobservedbythe



BombayHighCourtinGajanan.Section124dealswithoneparticularkindofindemnitywhich

arisesfrom apromisemadebytheindemnifiertosavetheindemnifiedfrom thelosscausedto

him bytheconductofindemnifierhimselforbytheconductofanyotherperson.

(3)DugdaleVsLovering(1975):UndertheEnglishLawpromisetoindemnifymaybe

expressorimplied.Inthiscase,certaintruckswereinpossessionoftheplaintiff.Thedefendant

aswellasacompanyclaimedthem onthedemandofdeliveryoftrucksbythedefendants,the

plaintiffdemandedanindemnitybond,butnoreplywasreceived,yettheydeliveredthetruckto

thedefendants.Subsequently,thecompanysuedtheplaintiffforconversionofpropertyand

succeededinthesuit.Itwasheldthatthedefendantswereliabletoindemnitytheplaintiffforin

theopinionofthecourtthedemandofindemnitybondledtothecreationofanimpliedpromise.

Itmay,however,benotedthatSection124isnotexhaustiveandithasbeenheldthatthe"

courtswouldapplythesameprinciplesthatthecourtsinEngland".
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